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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON
OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

MADI SON BRANCH MANAGEMENT,
Cont est ant

V.

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON, ( MSHA)
Respondent

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON, ( MSHA)
Petiti oner
V.

MADI SON BRANCH MANAGEMENT,
Respondent

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON, (MSHA),
Petitioner

V.

PROTECTI VE SECURI TY SERVI CES,

Respondent

MOT1 ON DENYI NG RESPONDENTS'

CONTEST PROCEEDI NGS

Docket No. WEVA 93-218-R
Order No. 3976643: 3/1/93

Docket No. WEVA 93-219-R
Citation 3976644; 3/1/93

Docket No. WEVA 93-220-R
Citation 3976647; 3/4/93

Job. No. 3 46-05815
CIVIL PENALTY PROCEEDI NGS

Docket No. WEVA 93-373
A. C. No. 46-05815-03520

Madi son Branch Job No. 3

Docket No. VEVA 93-412
A. C. No. 46-05815-03521

M ne: Job No. 3
SOL No. 93-41226
Cl VIL PENALTY PROCEEDI NG

Docket No. WEVA 03-415
A.C. No. 46-05815-03501HW

Job No. 3

MOTI ONS FOR SUMVARY DECI SI ON

NOTI CE OF HEARI NG

These consol i dated proceedi ngs concern Petitions for the
Assessnent of Civil Penalties filed by the Secretary agai nst
Protective Security Services (the independent contractor) and

Madi son Branch Managenent

(the operator) for

al I eged viol ations
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related to the fatality of a night watchman. The victim

enpl oyed by Protective Security Services, succunbed to carbon
nonoxi de poi soni ng at Madi son Branch Managenent's No. 3 Surface
M ne during the early norning hours of March 1, 1993. During a
conference call on January 5, 1994, the respondents, through
counsel, infornmed ne that they wished to file Mtions for Summary
Deci sion on the jurisdictional issue. Accordingly, on

January 13, 1994, | continued this matter in order to give the
parties an opportunity to file the subject notions. | now have
for consideration the respondents' Mtions for Summary Deci sion
and the Secretary's Opposition, as well as the parties
responsi ve pl eadi ngs.

The fundanental facts of this case that give rise to the
jurisdictional question can be briefly stated. Allen Garrett,
the decedent, was enployed by Protective Security Services as a
part-ti me weekend security guard. Garrett was assigned to work
weekends at the Madi son Branch Managenment's No. 3 surface mine
facility near Lynco, Wom ng County, West Virginia. Garrett
routinely reported to work at the mne site on Saturday nights at
10: 00 p.m He was relieved by another security guard on Sunday
mornings at 10:00 a.m Garrett would then report back to work on
Sunday night at 10:00 p.m and would | eave at 6:00 a. m Monday
nor ni ng when personnel from Madi son Branch M ning would report to
work. There was no coal production during the weekend shifts
when Allen Garrett and other security personnel enployed by
Protective Security Services were present. Garrett's job duties
i ncl uded observing activities at the mne site and making witten
reports of his observations. Garrett was not permitted to
operate any equi pnent, nor engage in any activity other than
observing and reporting.

On Sunday, February 28, 1993, at approximately 10:00 p.m,
Garrett reported to the No. 3 Mne in his Ford Bronco |l vehicle.
Garrett's shift was scheduled to termnate the follow ng norning
on March 1, 1993, at 6:00 a.m At approximately 6:10 a.m that
norning, a truck driver observed Garrett's vehicle parked at the
top of the main haulroad. The truck driver approached Garrett to
ask himto nove his vehicle. He found Garrett |ying unconscious
on the floor of his vehicle. Garrett was i medi ately transported
via anbul ance to a | ocal hospital where he was pronounced dead on
arrival. The cause of death was carbon nmonoxi de i ntoxication.

I nvestigating authorities concluded that Garrett fell asleep
in his vehicle and succunmbed to carbon nonoxi de poi soni ng
sometine between 12:48 a.m, when the last entry in Garrett's |og
book was nmade, and 6:10 a.m when he was found by the truck
driver. At the time Garrett's body was discovered, the engine in
his vehicle was running, the done |ight was on, and, the heater
was running on high.
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The respondents assert they are not subject to the Federa
M ne Safety and Health Act of 1977 (M ne Act) because Protective
Security Services is not an "operator” and Allen Garrett was not
a "mner" within the statutory definition of those terns. In
furtherance of their jurisdictional objection, the respondents
rely on the statutory |anguage and legislative history as well as
the Circuit Court decisions in National Indus. Sand Ass'n v.
Marshal |, 601 F.2d 289 (3rd Cir. 1979), and O d Domi ni on Power
Conmpany v. Secretary of Labor & FMSHRC, 772 F.2d 92 (4th Cir
1985). They mmintain these authorities support their contention
that Protective Security Services is not an "operator" because it
did not have a continuing presence at the mine and because it was
not engaged in the extraction process.

Section 3(d) of the Mne Act defines the term "operator"
as "any owner, |essee, or other person who operates, controls,
or supervises a coal or other mine or any independent
contractor performng services or construction at such mne."
30 U S.C. 0O802(d). The term"mner" is broadly defined in the
M ne Act, as "any individual working in a coal or other mine."
30 U S.C 0O802(g). The phrase "coal or other mne" includes
m ne property, whether on the surface or underground. 30 U S.C
0 802(h)(1). 1In examning these ternms, it is noteworthy that th
predecessor legislation to the current Mne Act, known as
the Federal Coal Health and Safety Act of 1969, 30 U.S.C.
0 801 et. seq., defined "operator" as "any owner, |essee, 0
ot her person who operates, controls or supervises a coal nine."
The current M ne Act adopted in 1977, expanded the definition of
"operator" to include "any independent contractor perforn ng
services or construction at such mne." 30 U S . C 0802 (d).

Thus, as noted by the Commission in Ois Elevator Conpany,
11 FMSHRC 1896, 1901 (Cctober 27, 1989, aff'd Ois Elevator Co.
v. Sec'y of Labor, 921 F.2d 1285 (D.C. Cir. 1990), the history of
the Mne Act clearly reflects a legislative intent to broaden the
Secretary's enforcenment power over a wi de range of independent
contractors as well as mine operators.(Footnote 1) In this
regard, the Commi ssion has broadly construed the ternms "operator"”
and "m ner"
1 The Senate Subcomittee report regarding section 3(d) of the
M ne Act referred to i ndependent contractors engaged in mne
"construction" or "extraction." S. Rep. No. 181, 95th Cong., 1st
Sess. 14 (1977). The Conference Report referred to i ndependent

contractors as those "perfornming services or construction ...who
may have a continuing presence at the Mne." S. Conf. Rep. No.
461, 95th Cong. 1st Sess. 37 (1977). |In OQis Elevator, the D C

Circuit analyzed the legislative intent of section 3(d). The
Court concluded section 3(d) was inclusive and stated "Congress
has witten section 3(d) to enconpass 'any independent contractor
perform ng services at a mne' (enphasis added)." 921 F.2d at
1291.
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to be applicable to those performing services as a construction
wor ker, el evator nechanic, |aboratory technician or clerk-typist
working at a mne site. See Lancashire Coal Conmpany, 13 FMSHRC
875, 886 (June 1991), rev'd on other grounds, Lancashire Coal Co.
v. Sec'y of Labor, 968 F.2d 388 (3rd Cir. 1992). Thus, the
statutory | anguage and | egislative history are not supportive of
the respondents' jurisdictional objections.

Nor, am | persuaded by the respondents' primary reliance on
the Third and Fourth Circuit holdings in National Sand and
A d Dom nion, respectively. The National Sand decision noted
there may be a point at which the services provided or the degree
of involvenment in mning activities is so renpte or infrequent
that such services cannot be properly considered as perfornmed by
"operators." 601 F. 2d at 701. In A d Domnion, the court
concl uded only those i ndependent contractors involved in nine
construction or extraction, or, that have a continuing presence
at the mine, should be considered as "operators." 772 F.2d at
96. Thus, the court determined an electric utility's meter
reader who briefly entered the mne prem ses approxi mately once
each nmonth had nmine contacts that were "so rare and renote from
the m ne construction or extraction process [that the utility
did] not neet [the statutory] definition of 'operator'."
772 F.2d at 96, 97.

Considering jurisdictional objections simlar to those
proffered by the respondents, the Conmission in Otis Elevator
concl uded that the Court's decisions in National Sand and O d
Dom ni on should be narrowmy construed. 11 FMSHRC at 1898,
1901-02. As noted above, National Sand and O d Dom nion were
concerned with activities that were, "so infrequent or
de minims" (601 F.2d at 701) or "so rare and renpote" (772 F.2d
at 97) that these activities did not give rise to Mne Act
jurisdiction. | do not construe the services regularly provided
by Protective Security Services personnel during eight to ten
hour shifts each weekend beginning in the early norning hours on
Saturdays and ending at 6:00 a.m on Mondays as de nmininms
Mor eover, these services provided throughout each weekend at the
mne site constitute the requisite "continuing presence” to
afford Protective Security Services "operator" status under the
Mne Act. As the D.C. Circuit Court of Appeals concluded in
affirm ng the Comni ssion's narrow application of National Sand
and O d Domnion, "...contracts to perform services at
m nes...subject [the independent contractor] to regulation under
the Mne Act." See Otis Elevator, 921 F.2d at 1291

The respondents also rely on the fact that no coa
production occurred at the Madi son Branch M ne site during the
decedent's last shift or during the shifts of any other security
personnel enployed by Protective Security Services. The
production status at the time an individual is exposed to a
hazard attributable to a statutory violation or a violation of a
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mandatory safety standard is not dispositive. The goal of the
Mne Act is to "prevent death and serious physical harnm to any

i ndi vidual working at a mine site. 30 U S . C 0O 801, 802(9).

Thus, it is the enployee's presence at the mne site, rather than
m ning activities, that provides the basis for Mne Act
jurisdiction.

Finally, Protective Security Services' reliance on Fal con
Coal Conpany, Inc. v. Clenons, 873 F.2d 916 (6th Cir. 1989), and
Frost v. Benefits Bd., No. 85-4034, 821 F.2d 649 (6th Cir
June 26, 1987) (unpublished) is msplaced. These cases held that
a night watchman, and, a delivery man who transported |unches to
coal mners working underground, were not "miners" and,
therefore, not entitled to black |ung benefits under the Bl ack
Lung Benefits Act. 30 U.S.C. A Section 802 (h)(2), (i) 402(d).
However, entitlenment to black |lung benefits is not at issue in
thi s proceeding.

In view of the above, | conclude that the security services
provi ded to Madi son Branch Management provi de an adequate basis
for concluding that Protective Security Services is an "operator”
as defined by section 3(d) of the Mne Act. An owner-operator is
liable for the violative act of its contractor. Bulk
Transportation Services, Inc., 13 FMSHRC 1354, 1359-60 (Septenber
1991). In such instances, the Secretary has the discretion to
proceed agai nst both the owner-operator and the contractor. 1d.
Havi ng concl uded that there is a jurisdictional basis for the
citations issued to Protective Security Services, the independent
contractor in this matter, it follows that there is a
jurisdictional basis for the citations issued to Madi son Branch
Managenent .

Al t hough | have concluded that the respondents are subject
to the Mne Act, | have not addressed the propriety of the
citations in issue. The substantive nmerits of these citations
i nvol ve i ssues of fact that nust be resolved through the hearing
process.

ORDER

Consequently, | conclude that there is a jurisdictiona
basis for the citations in issue. Accordingly, the respondents;
Motions to Dismiss on jurisdictional grounds ARE DEN ED



~1032

In view of ny disposition of the jurisdictional issue, the
parties are advised that the consolidated hearing in these
proceedings will be conducted in the vicinity of Beckl ey,
West Virginia, comrencing at 9:00 a.m on Tuesday,
April 12, 1994. The parties will be further advised of the
hearing | ocation in Beckley.

Jerol d Fel dman
Adm ni strative Law Judge

Di stri bution:

Patrick L. DePace, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 4015 W/l son Blvd., Arlington, VA 22203 (Certified Mil)

James A. Wl ker, Esq., Wiite & Browning Bldg., Suite 201, 201 1/2
Stratton Street, P.O Box 358, Logan, W 25601 (Certified Mil)

M. George L Mathis, Protective Security Service & Investnent,
P. 0. Box 14666, Logan, W 25601 (Certified Mail)

Chri stopher B. Power, Esqg., Robinson & MEl wee, P.O Box 1791,
Charl eston, W 25326 (Certified Mail)

M. Durwi n Logan, Madi son Branch Managenent, Inc., P.QO Box 250,
Man, W/ 25635 (Certified Mil)

Robert Stropp, Esgq., UMM, 900 15th St., N.W, Washington, D.C.
20005 (Certified Mail)



